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g m ^ ^ ^ I \ 

^R?r ^ 

^3wa: 

STFfK % ^nT?T 

% 1989 ^ 2 

193(2) % 1^] 

^ TT^ ?nTT f^«r ^ ?t5t- 

^«Rr % ^sr^r 

m 

1.1 Trs^qftr ?rf%^Mir % tTs5'T% ira 

qtST ^ 'SiT^ TT, e/io 1989 % 

STO % ^rf^tiTfr % ?rfs#? 103(2) % 

?mt*r ^ fg' 113^ qt nq' q'rqt qqr 
^Rqrr^fr^r ^. srwvsi ^3cr 

% ^ nq I 1 

1 . 2 ffff^grfft ?rr?t^, % 

^ -■^t3r ^ ?ntr^ lo^fr, i989 % 

^ qra: % qr ^3?q^' fm f^^r q? 

T^m w «fT fqi ^, ^qvrw fq«r ?nf«rqr 3 ^ 3 ; 
^TRrf^ qpcq^ Fcr?«rnT ^ 

^)j qHFiTT % ssq^-3T|-q5TrH^3(q? 
qq q? tim q>^ % qq^or ^rrq % ^sriq %3iq5®? 
192(1)(^) ^ ?T53tfqqq “qn^T qqq?” 

I f!3qt q^'% FjqKs q’snq^ ^ ?iq§ftqqT % 
*11 ftrr % ^ ?f5qH qq, qft ^ftqrqsV qf^Rfr- 
■qm' ?rf9f^q % q^r^fq ^ qtmqfr gm 
infqs #5»rrq % ^ Tqrftq f^ qqr ^rr, qqsr 

.% . isse, % ?rs^3T 15 [fq^rr 

sti^ pqssPT 9?qt (Fqsr.-qi^) qrsqi^, i986 fq^ 

a?^i. »?^ii?rq.q (ef^q arm) ?qiq?q, 

la^] iKT. qfq.^T qqr qr aflq; wk ^r w 
sfOT^ €r iqrq qqqq. fqqrq qqq ^ 

fe?rc qnqq ^ (qqtj ^) qfsr- 

1.987 fqfn; snr?#? <^^3Rr (s^q 

siiqT) ^, 19.87] (1987 qq 11), % qfq 

qiT fqqr 1 ^sqq qq qqq q^- qrr ^cr qr^ q.?;, 
q^qrq q?t cTfqqqtq 3nqr qftqq % ?qpT qr ttht 
qtt TiqT qT|T f3iq% qqiq fq^T % 
T j^m m ^ 1 ^. fq^ %, qqq qfq % q^% #RTq 

% srwq-qtl-qfTfq^stqr qq qg arrT'ii qrr ?r^ 

grn qHqT tW ?qvqr?rq % qm% 
=^Mt qV sfh: qrq^q ^3^ fqnrrqq % qt1% 

# t (^.fq^) 3500^. tqq qr qft t % 


qqq qfq % q^ t q| qqq % 

qtsq^T-qi-Trfrfq^qrq? q% I i qq qqq 

qqffqrr qt ?ralxt ^ q# fqqi fq? ^ fq^ fqfK 
qrqqt % ?r^q qrq qq qq ^TKor qrrq % qqqq, 
TRq qqr % qq^q qq qi,q % fq^t^ q 
?T qtr I 1 

2.1 TTESqfq qf^qq % qqq fq^ qrqr ^ q^: 

?nq>iT ^ 9 qq^, 1989 q^t qr. fq«r sftq 

q^ftqn: qq^-qq^ Mqq qwr/qqqqq qTr q^q 

qqqq? qFEqrtq qrw qr^^ % fqt^, ^qqt qrft ^ 
sfSq w qqtqq % ^ qf| i^qr qw qJT qqq 
fqqi 1 qrR q ^T. fqq ^ qrfTq 8 fqqrqq 
^'t qf fqqqq f^T fq fqfeq q^qq sftt q^q 

q^qrqq qrftq I6-10-89 qi qq^ qqqtq qn^ 

qr 3 ^ ^ qFjm ^ qriT qqffq gqqq qqfiqq qqiqr 

sfk qqqqfqftqq qrr^ qqr qqr qrfq qqR 
qrr^ % qftjq: qqq q^siq 1 1 qf qrqqr q^ 
qn: qt qqt qirt m. fqq q qrftq 16-10-89 
f^qq qT?..q fqjqr 1 q?^q qqkiK % w sfqqK 
qq fqqi qqq qrqrq % qsqq-q^-q^- 
fq^qqrqq qq, fq^ qrqqq % qqtq qiq qq qq | 
qjftf% q qqq qq qrqq ^q Jr sftq fqqr {^"t qqq 
% qRq qq ^ ' 

2.2 ?rqfqR «iY quaiTf qi qr. fq«i ^ fqf^q 
qrqq q^t v^q? sfq qrTt<§ 1 qq*qT, 1939 q^- qt q| 
fqqqq sqfqq qi qr^'^ 28 qqrqr, i989 qq: qqqrr 
mmx sqcq q^qr 1 qr^rfqiq rmr^x qqq % qtqr 

>9 *0 

q-T?tq qff fq:qr qqr ^if'!. qrqfqR % qrrs'^ % 
qrs^qq q qift^ 8.12. i 989 qt ?rnr>r % qq gqT 5 rq 
% fqq’ qfTt^ 10 qqq^f, 1990 qq: qqq q«T^ qfr 
siTqqr # qqffq q"fq q"rq; «'qr q:r qrsTR'ir fqqfq-q 
^r qq 1 qrrqpr ^ ^Rffgrr sqqqr qR ^ 1 
?rqfqn: % qrrqr q^qq^T qR>?a 10 ^qqfr, 1990 q:f 
qq^qr.fqnrr 1 qN!f<q 6,1.1990 % ?rq^ qrrq^ sm 
qff qr^fFia: 10.1.1990 qf vtw ferr qqr qrsfkn: 
q I® q^Fq^f q?r qqqqT|"r ^ ^ qfnT%q 

fq:ii’ qn% q:r fqqqq fqqrr qik siTqqr fq: 

qqqq qf qrfaRrrT gq,f^iq t| fq: q^ qrfqf^qq q?qrq:qf 
Jf qrrqqrfr % qT^qq qrrqqqq: qqfq qq;, q<TW 

q:q: qq' \ 

2.3. qrqqr ^ qfqqfrq stfqq ^iqT'^ 
qraTgiT qq yqjrFT fq^q q^ 1 q,Tqq;r, 

1990 q^ qrof^ fwr w fsr^qq iicqTi<^ 

fqe^ Fjvrqr ScqtFT mffc 14.2.1990 qq: sito 
q:Tqrqr, qfqq i^qTqrfq |fi qrT^g- 14-2-1990 qfr 
qr. ftr«r % J^r q sr^-riq qq qq% gnr ^■qr s^-qq; 
5Ft^d' f^’ qr^ qq qqq qr^<a 2 qrq' 1990 qq: 
q'iT ferr w 1 qrif^' 3 qrq, 1990 qt :3q% 
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^ ^ 5 ii?'l 5 rq' % fwq- TTiTT ^r 
Wff Jiw^rr ITT ?rrsrr-^ q'^ # % fq<qr {q?ra^ 
%) ^r fqsrq |I qirr | t fqqr ^ 
qr 4 ' gTT ^f % i qrrToiw 

^ siTqqr ^r. fq^i' srrqr qqr sic^fiT 

q/Ti'^ qric^ % f^q- 4 1990 qrr 

fqqr I 

3. wl-q fqfRfqsrrq ?rr«Tq«Tfqqtqq, 

1990 ^ i^rr ?fhc ¥r. fq?)', qrsrm 
t 8 o-?i?iT 2 T qqr fqqtqq^^' % 
fqsrrq, qm ^ fqql^rq ft qi^' 1 fqarrq qqr % fwo; 

^ qr=f ^r. fq«i’ ^ qr^q q-?rr ^ ^ptq 
% cqrqq^'t fqqr qf cqrqqg' qqq%qqrqfqq 
?rr<t!i' 16 - 3-1990 qr?: f?rqr 1 

■ 4. crriftg 16-3-1990 qt ^r. fq?!' cqrqqg 
f^rq' % qfc'irrq^q^q q fqq % 
qrw q"^!' % q^ q|f Tf qq; | 1 m: qf aqqfq? 

q Trw mf q!T qqqq qq ^ fqqffq ft qq; 
I qrqff, ?qq fqqRivtq q^ Tf qqr | qqffq^ q qq 
qqr % qqqq qff 1 1 

qfcRqfqqt qTqtq r.■^ qhnV % 
fq-q-, Tr^qfq % ^'q qrqq fq^V qqr qr. fq«f 
Tfsq qqr % qqqrq^T:^ % fqo; fq-?:ffq ft qq|, 
fq^q ft qqr I 1 fq^^q^f fqq fqftT f^q 
qqr ^ qqqrq q^ t fqqg qf ^?lraqtq | qft 
qq? qiTq-d, 1990^ fq«t' qq fq^nc fqsrrq qqr 
%,f?ii>- fqqfqq qrr qqsr |, ?rrqtq % fqq' qf ?rrq?qq 7 

q^lr I ^ ^ ^ 

?rfqtq qvtf fqs^ qft fqqr qqr | qqi fq^fqr 
qq srfqq^qq ^ qsql q^: ^trqrfqq | sr. fq^- % 
fqftq fqsrrq qwr % fwq fqqtfqq ftq % qf% qfqq 

fq; % I q q»q, fqq qq srfsrqrfqg' fq-^qr qrsrrfrq | 

qt. fqsi' % qt^q fqsrrq qqi ^ fqq fqqffqq f^ 
% ^ f, ?rq: qqr ql" qqqT' qq^qqr 

qssft fq^pT, qfq q^ | 1qqfqq-^q qt fqqfqr, 
I, qT ?rTqtq ?rqqTr qrfgqrrfqqr qr qq>q qft qn: 
?iq>qr 1 siq Jr ^rfi qqr fq fq«i- qT- qqr 
q^ qq?Fqqr-qq'£ft fq^^r Jr ?rFsrqfqq ftnifqr qt qqq 
I, qt qf fqfq qq ft qqr ^q t xr^ qqr 

% qq?q qft Tf qt? fq^iqrrq fqfsi' % ^rwr 

srrq^ q^ fqqjqq-g;q q"t fqrqt fq^fqr % qrt ^ 

qrfaqrrfrcqr q|f | qfq qr^ fqsiq mi q^ qq^qqr 

eqat fqfq ^ qtf fqxfqr ^[qra- ftq't | qt qf 
fqqfqq-^' q"t fq^fqr % %q m ?rrq^ qlr sqfsi- 
^[ftfr 5 ff 11 (f^q'J 5 rq fqrq ^q (R’.^rrf .?rr?:. 
1953, ^qqq jqrqrq'q 210); qpqrqq qrqq (q. 
!rrf.?i-f^. 1965 q=aqqq rqrqrqq i 892 );qq.^t. 


Tqr (iT.srrt.WT. 1978 rj^qqq ?qrqfq-q 1609) 
?rrfq % qrJr%t q^swr ?qrqrqq qr fqfq^qq^jqq 1) 

5. qqqqr-?:, Ti^qfq % sto fqqq %ft w qrq 
% qrq qrqq fqqr ^rqr | fq «!t '^rq a^tit' q^ 
qr(ti!q lo^q, i 9 89 qqq^ff fq^,^ ft qr^ % qixq 
qt qt ^rii' I 

qf T . q'qi ^q qfqqr^qt 

17 qq^q^, 19 90 q TTq % q»sq fq-^iqq srrqqq 

[qiT.q. 7/45/90-fq. II] 
qt. . qqftqr, qqqq efqq 

MINISTRY OF LAW & JUSTICE 
(Legislative Department) 
NOTIFICATION 

New Delhi, the 4th December, 1990 

S.O. 933(E).—The following Ordei' made by the 
President is published for general information :— 

ORDER 

Whereas a petition dated 10th June, 1989 has been 
filed by Shri Ramesh Akhouri, Convener of Hindus¬ 
tani Andolan, Bihar, alleging that Dr. Jagannatli 
Mishra, has become subject to disqualification for 
membership of the Council of States in terms of sub¬ 
clause (a) of clause (1) ofafticle 102 of the Consti¬ 
tution of India by refisori of his noldi'ng an office ©f 
profit under the State Government of Bihar ; 

And whereas the President of India has sought 
the opinion of the Elecfipn Comniission .undet clause 
(2) of article 103 of the Constitution with reference to 
the said petition on the quesdon whether the said 
Dr. Jagannath Mishra has became subject to such dis¬ 
qualification; 

And whereas the Election Commission has given 
its opinion (vide Annexu're) that consequent upon 
the acceptance of the resignation of said Dr.‘ Jagannath 
Mishra on 16th Match, 1990 by the Chairman ,of 
the Council of Slates, 1^. is no longer a member of 
the Council of States from that day, the question 
whether he is disqualified for continuing as rabrnber 
of the Council of States no longer survives and as 
such the petition dated 10th June, 1989 of ’ Shri 
Ramesh Akhouri has become infructuous; 

Now, therefore, I, R. Yenkataraman, President of 
India, in exercise of the pov/ers conferred on me 
under article 103 of the Constitution and in accor¬ 
dance with the opinion of the Election Commission, 
do hereby dismiss the petition of the said Shri Ramesh 
Akhouri as the same has become infructuous. 

Dated 30th Noyember, 1990. 

R. YENKATARAMAN, President of Tndia 

ANNEXURE 

ELECTION COMMISSION OF INDIA 
. REFERENCE CASE No. 2 of 1989; 

[Reference from the President of India under 
Art. 103(2) of the Constitution of India] 
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In Re : Alleged disquaiificatioa of Df. Jagannath 
Mishra, former Member of the Council of 
States. 

OPINION 

1.1 By a Reference dated 6jl0th July, 1989, ttie 
President’s Secretariat sought, as desired by the Presi¬ 
dent of India, the opinion of the Election Comrnis- 
sion under Art. 103(2) of the Constitution of India 
on the question whether Dr. Jagannath Mish’a, the 
then sitting member of the Council of States, had 
become disqualified for continuing as a member of 
that Council. 

1.2 The above question arose on a letter dated 
10th June, 1989 from Shri Ramesh Akhouri, Conve¬ 
ner of Hindustani Andolan, Bihar Pradesh, in which 
it was alleged that Dr. Jagannath Mishra was holding 
an ‘Office of Profit’ within the meaning of Act. 
102(1) (a) of the Constitution of India by rea,son of 
his holding the office of the Chairman-cum-Director 
General of the L. N. Mishra Institute of Economic 
Development and Social Change, Patna. The perusal 
of the documents annexed to the said letter showed 
that the management of the said Institute, which was 
initially started as a private Institute by a Society re¬ 
gistered under the Societies Registration Act, wajs 
taken over by the Government of Bihar by Ordinance 
No. 15 of 1986 [Bihar Private Educational Institu¬ 
tions (Taking Over) Ordinance, 1986] and later on 
replaced by an Act of the State Legislature, namely, 
the Bihar Private Educational Institutions (Tak'int* 
Over) Act, 1987 (Act XI of 1987). On taking over 
the management of the said Tnsthute, the then Go¬ 
verning Council of the Institute was sought to be re¬ 
placed by the State Government by a Board of Man¬ 
agement, headed by the Governor of Bihar. Dr. 
Mishra, who was holding the Office of the Chairman- 
cum-Director General of the Institute before its take 
over, agitated the matter before the High Court of 
Judicature at Patna by way of writ petition and the 
Hon’ble High Court declared that he (Dr. Mishra) 
continued to be the Chairman-cum-Director General 
of that Institute on a salary of Rs. 3500|- which he 
was drawing earlier prior to the take over the Ins¬ 
titute, On these facts, Shri Akhouri, the petitioner 
herein, contended that Shri Mishra had become sub¬ 
ject to disqualification for continuing as a member 
of the Council of States by reason of his holding 
an Office of Profit under the Government of Bihar. 

2.1 On receipt of the said Reference from the 
President’s Secretariat, the Commission issued notices 
on _9th August, 1989 both to Dr. Mishra and to the 
petitioner to file their written statements'affida- 
vits and other, supporting documents and granted 
them one month’s time for the purpose. In reply 
thereto, Dr. Mishra prayed on 8th September, 1989 
that he may be allowed to file bis written statement 
and other documents on or after 16-10-1989 as the 
Procurement and inspection of relevant doemraents by 
him, and preparation of reply, etc., required further 
time. That request was granted : Dr. Mishra filed 
his written statement on 16-10-1989. He disputed 
the contention of the petitioner that the Office of the 
Chairman-cum-Direefor General of the said Institute 
was an Office of Profit under the Government of Bihar 


as he stated that he was holding that Office in an ho¬ 
norary capacity and without any salary. 

2.2 A copy of Dr. Mishra’s written statement was 
furnished to the petitioner, Shri Akhouri, on 1st No¬ 
vember, 1989 for his rejoinder thereto by 28th No¬ 
vember, 1989. The required rejoinder was not filed 
within the time and the petitioner through his coun¬ 
sel prayed to the Commission on 8-12-1989 for ex- 
tention of time for the purpose upto 10th January, 
1990 because of the then intervening general election 
to the Lok Satha. The Commission granted the 
prayer of the petitioner. The petitioner filed has re¬ 
joinder statement on the lOth January, 1990. By 
another application dated 6-1-1990, filed on 10-1-90, 
the petitioner sought to keep certain doaiments on 
record of the proceedings and further prayed for a 
right to be reserved to file other and further docu¬ 
ments if became necessary in the course of the pro¬ 
ceedings. 

2.3 In keeping with the usual practice followed in 
such cases, the rejoinder statement of the petitioner 
was served on Dr. Mishra on the 1st February, 1990 
for filing bis surrejoinder, if he so desired, by 15th 
February, 1990. On a request from Dr, Mishra re¬ 
ceived on 14-2-1990, time for submission of the sur¬ 
rejoinder by him was extended upto 2nd March, 1990. 
On the 3rd March, 1990, his Counsel prayed for fur¬ 
ther extension of time for the above purpose by one 
month on the ground he (Counsel) had lost his father 
and was not in a position to attend to the case as he 
was busy v/ith the peiformance of religious (Saradh) 
ceremony of his father. In view of the reasons sta¬ 
ted, the Commission accepted the prayer and granted 
Dr. Mishra further extension upto 4th April, 1990 
for filing his surrejoinder. 

3. Meanwhile, the general election to the Bihar 
Legislative Assembly was held in February, 1990 and 
Dr. Mishra got elected to the State Assembly from 
80-Jhanjbarpur Assembly Constituency at that gene¬ 
ral election. On such election to the State Assembly, 
Dr. Mishra resigned his .seat in the Council of States 
and bis resignation was accepted by the Chairman 
of that House on 16-3-1990. 

4. Consequent irpon the acceptance of resignation 
of Dr. Mishra on 16-3-90, he is no longer a member 
of the Council of States from that day. Therefore, 
the question whether he is disqualified for continuing 
as a member of that Council no longer survives for 
consideration at present as he is already not a mem¬ 
ber of that Council now. In these circumstances, the 
reference received from the President seeking the opi¬ 
nion of the Commission whether Dr. Mishra has be¬ 
come subject to disqualification to continue as mem¬ 
ber of the Council of States has become infruefuous. 
Dr. Mishra is no doubt a member of the Bihar Legis¬ 
lative Assembly at nresent. But it may he mentioned 
that, in so far as Dr. Mishra’s election to the Bihar 
Legislative Assembly in h'ebruarv, 1990, is . concer¬ 
ned, it is not necessary for the Commission to express 
any opinion becan.se no reference has been made to^ 
.the Commission in. regard to the matter and the alle¬ 
gation of disqualification is bassd on facts which oc¬ 
curred before Dr. Mishra’s election to the State 
Assembly. The facts on which the alleged disquali- 
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fication is based being anterior to Dr. Mishra’s elec¬ 
tion to the State Assembly, the disqualification if any, 
with respect to his membership of the State Legisla¬ 
tive Assembly would be a pre-election disqualification 
over which the Commission cannot exercise jmisdic- 
tion. To sum up, in so far as the disqualification al¬ 
leged with reference to Dr. Mishra’s membership of 
Rajya Sabha is concerned, the reference became in- 
fructuous when he ceased to be a member of the 
Rajya Sabha and, as the law stands, the Commission 
has no jurisdiction with regard to a pre-election dis¬ 
qualification and if there is any disqualification with 
reference to the membership of his State Legislative 
Assembly would be a pre-election disqualification 
tion over which the Commission has no jurisdic¬ 
tion. [Kindly see Supreme Court’s decision in the 
cases of Saka Venkata Rao (AIR 1953 SC 210); 


Bnmdaban Naik (AIR 1965 SC 1892); N. G. Ranga 
(AIR 1978 SC 1609), etc.]. 

5. Accordingly, the Reference, received from the 
President, is returned with my opinion to the effect 
that the petition, dated 10th June, 1989, of Shri 
Raanesh Akhouri be dismissed as having become in- 
fructuous. 

(R.V.S. PERI SASTRI) 
Chief Election Commissioner of India. 

New Delhi, the 

17th October, 1990, 

(F. No 7(45)!90-Leg.Il! 
B. L. MATHURIA, Jt. Secy. 


3245 01/90 
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